
A BREACH OF THE TRADEMARK FENCE 
 

By: Alex Butterman 

 Difficult times make for difficult decisions and that includes the present day financial 
operations of the U.S. Patent and Trademark Office (USPTO).  The “Trademark Fence” is a 
statutory provision that essentially says trademark fees shall be used to pay only for the 
Trademark Operation and its proportionate share of USPTO overhead.  However, upon request 
by the Director of the USPTO, the U.S. House of Representatives in July 2009 introduced Bill 
No. H.R. 3114 which authorizes funds made available for Trademark Operations for fiscal year 
2009 to support the processing of patents and other activities, services, and materials relating to 
patents.  Apparently, while trademark application filings have decreased in the past year, the 
Trademark Operations of the USPTO is not as financially distressed as that of the Patent 
Operations which claims the requested diversion of funds is reasonably necessary to avoid 
USPTO furloughs and other significant and unaffordable Patent Operations disruptions.   

 The new law subsequently passed and allows the financially distressed Patent 
Operations to borrow up to US$70 million from the Trademark Operations until June 30, 2010 
upon the Director’s certification to Congress of the reasonable necessity of using such funds.  If 
Patent Operations uses these funds, it is required to repay Trademark Operations by no later 
than September 30, 2014. Naturally, certain trademark groups opposed this, particularly the 
Trademark Public Advisory Committee (TPAC) of the USPTO composed of prominent 
intellectual property attorneys and professionals.  Fortunately, under the USPTO’s new Director, 
David J. Kappos, the USPTO now believes it has implemented sufficient cost savings to get the 
Patent Operations through the economic downturn without having to borrow from the Trademark 
Operations.   

 


